23

Answers to the questions of the Committee against Torture regarding the combined fifth and sixth periodic report of Poland on its implementation of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

Cooperation of the Polish Government with the ECHR on the alleged CIA prisons – in response to the question of Ms. Sveeas and Mr. Menendez, Mr. Wang and Mr. Bruni

In reply to the question of the Committee I stress that Poland cooperates with the European Court of Human rights with respect to communications on alleged CIA secret prisons in Poland. The Government is in on-going contact with the Court and submits requested procedure documents.

During the proceedings before the Court the Government has been constantly expressing their willingness to cooperate fully with the Court in examining the applications. Consequently, they have presented information in relation to the preparatory proceedings, which are now being carried out, the participation of the applicants in domestic proceedings now going on, as well as other information relevant for the present case.

At the same time, the Government indicated that there are means available for the Court to acquaint itself with the case file Ap. V Ds 12/12/S. In the course of domestic preparatory proceedings, case files can be made available, in exceptional circumstances, to third parties, subject to the approval of the prosecutor. The Government declared their willingness to cooperate with the Court on this issue. The Court, however has refused to examine the files in this manner.
Investigation concerning CIA black sites in Poland - in response to the question of Ms. Sveeas and Mr. Menendez, Mr. Wang and Mr. Bruni
Until 2012 the investigation was conducted by the Appellate Prosecution Authority in Warsaw. In 2012 the Prosecutor General – in the interest of the investigation – referred it for further consideration to the Appellate Prosecution Authority in Krakow.

There have been three injured parties in the investigation to date:

1) Abd al-Rahim Husein Muhamed Abdu al-Nashiri represented by counsel Mikołaj Pietrzak;

2) Zayn al-Abidin Muhammad (Abu Zubaydah) represented by counsel Bartłomiej Jankowski;

3) Walid Muhammad Salih Mubrak bin ‘Attash represented by counsel Mariusz Paplarczyk and Wojciech Wiza.

The attorneys of the injured parties remain in contact with the Prosecution Authority and exercise the right of access to classified files.

The participation in the case of professional attorneys of potential injured parties was each time accompanied by filing numerous evidentiary motions. They are reviewed on a regular basis during the investigation.
A number of requested activities can be implemented exclusively via international legal aid.

During the investigation the Appellate Prosecution Authority in Krakow corresponds and has permanent contact with a number of domestic public and non-governmental institutions.

Cooperation with international institutions and organisations has involved, inter alia: European Center For Constitutional and Human Rights, President of the International Committee of the Red Cross, Council of Europe Commissioner for Human Rights.

Two successive applications for legal aid, submission of documents, provision of information and examination of persons were filed with competent US agencies in May 2013. A total of four applications have been filed, with a reply (negative) provided to only the first of them. As for the other applications, we await the response of the US authorities. The General Prosecution Authority sent memos on: 25 July 2012, 11 October 2012, 30 January 2013 and 28 May 2013.

The General Prosecution Authority is considering obtaining evidence via requests for legal aid filed with other states: Romania and Lithuania.

No expert evidence has been requested recently. Still, action was taken to ascertain the possibility of obtaining expert evidence in at least three areas of specialised knowledge. However, at present it cannot be revealed what kind of expert evidence is meant here and what its object might be. Translations of English documents and materials are included into the case files on an on-going basis; they are basically treated as sources of knowledge on potential evidence. 

At the present stage of the investigation, the investigators have limited possibilities to obtain new human evidence sources (although this is taking place). Instead, they focus on supplementary hearings of persons who have already been involved in the case in this capacity, asking for further clarifications or extending the scope of hearings. 

To sum up, we must indicate that 62 persons have been heard throughout the investigation. The evidence is currently gathered in a total of 43 volumes of the general file (an average of 200 sheets apiece).

The investigation has recently been extended until February 2014.

Given the gravity of the actions under investigation, the Prosecution Authority does not fear that the statute of limitations might hamper the continuation of proceedings.

The Prosecution Authority cooperates with the agent of the Government of the Republic of Poland with respect to the procedure concerning a complaint of Al.-Nashiri vs. Poland, pending before the European Court of Human Rights, providing him with relevant information related to questions of the Court. Deputy Appellate Prosecutor in Krakow will accompany the Government’s agent during the hearing of the case, scheduled to be recognised by the ECHR on December 3, 2013.

Rights of detainees – in response to the question of Mr. Menendez, Mr. Tugushi, Mr. Gaye and Mr. Grossman
At the moment of detention the detainees are informed about their rights. The rights of detainees are displayed when in a cell. There is a guarantee of medical care (if needed), interpreter, translation of the documents describing the rights of detainees, and lawyer services. Currently, the terms of the presence of a police officer or a prosecutor during a client-lawyer communication are being determined. Telephone tapping and other means of electronic surveillance of the offenders are strictly regulated by the Police Act and supervised by independent courts.

Tasers – in response to the question of Mr. Wang
The Prison Service has declined the use of tasers (devices applied to incapacitate persons by means of electric current). The Police are going to use them as they believe tasers are less harmful than firearms. The use of tasers is strictly regulated by the law. The point is to reduce the number of cases of the use of firearms and to replace them with equally effective but less lethal methods. Between 2009-2013 there were 5 cases of the usage of firearms by Police officers resulting in fatalities (2009 - 2; 2010 – 0; 2011 – 2; 2012 – 0; 2013 – 1). In all those instances the officers involved were not equipped with Tasers, which was adopted by the force in 2012.
Early intervention system - in response to the question of Mr. Menendez
A new preventive system. Effects are to be seen. It has been binding in Poland as of the beginning of this year. The objective is to respond to the smallest irregularities of the Police activity to guarantee that mistakes are not repeated. 

Domestic violence – in response to the question of Mr. Menendez and Mr. Grossman
We have one of the most advanced domestic violence prevention acts in the world. It includes the definition of domestic violence. A so-called blue card is opened for every victim of domestic violence. The establishment of the blue card initiates the process of the continuous monitoring of each individual case by an interdisciplinary team. The provisions of the Penal Code are very clear. Police officers have checklists to identify domestic violence cases. Poland is a signatory of the Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence. The ratification process is pending. 

Trainings in law enforcement agencies – in response to the question of Mr. Bruni
The Polish Police employs 100,000 officers. The objective of law enforcement training is to reduce the number of abuses (the use of torture or other forms of inhuman or degrading treatment). At the same time we facilitate the process of reporting the cases of abuse by the public. In every regional Police HQ Police advisors for human rights protection were appointed. The above activities result in a small number of violations (30-50 cases annually per 7 million police interventions).

Rights of refugees - in response to the question of Ms. Sveeaass, Mr. Menendez, Mr. Grossman and Mr. Wang
Foreigners applying for refugee status receive comprehensive assistance from the Office for Foreigners. The assistance is funded by the state and covers housing and full board in the refugee centre, pocket money, free-of-charge Polish language course, school materials for children of refugees who attend schools. In addition, there is a free-of-charge interpreting service during the hearing on the status of a refugee as well as free-of-charge health care, identical to that provided to Polish citizens covered by public health insurance, with the exception of health spas. Free-of-charge psychological care is offered when a foreigner applies for it. A foreigner who receives a refugee status is granted a year-long integration assistance (financial support, free-of-charge Polish language course). They have a work permit, free-of-charge health care identical to that of Polish citizens, the right to education, a residence card and a so-called Geneva Passport. A person who received a tolerated residence permit is also granted a residence card, has a work permit, free-of-charge health care and the right to education. Persons who are not Polish nationals do not have the right to vote. Children of foreigners applying for refugee status as well as foreign minors staying in the territory of Poland illegally have a right to public schooling (free of charge).

The Office for Foreigners cooperates with NGOs who focus on refugees. Such organisations often monitor the status of foreigners in refugee centres. The Head of the Office for Foreigners always consents and issues a permit for such an organisation to do the monitoring of the situation in a refugee centre if the organisation proves that it deals with the questions of refugees or human rights, according to its bylaws. The NGO must also indicate the aim of the monitoring and outline the dates. The NGOs, as a rule, have free access to foreigners who stay in refugee centres. 
Since 2004 Poland has been applying the Dublin II Convention and implements it. 

PTSD in foreigners who apply for refugee status – in response to the question of Mr. Menendez
According to Art. 68 of the Act on providing protection to foreigners in the territory of the Republic of Poland a foreigner who applies for refugee status notifies the Office for Foreigners about the violence incurred, is referred to a psychological examination to confirm his or her allegations. An expert opinion is prepared; if PTSD is diagnosed, a psychologist attends a status hearing, conducted by a person, whose gender is indicated by the applicant, and if requested, in the centre where the foreigner resides. A psychologist draws up a second opinion, which becomes part of the decision making process. Currently, the expert opinion of a psychologist is not fully compliant with the Istanbul Protocol provisions. The Office for Foreigners cooperates with the UNHCR National Office to make the expert psychologist opinion fully compliant with the Istanbul Protocol (we are planning to conduct trainings for psychologists). The Office for Foreigners provides for free-of-charge interpreters’ assistance during the status hearing and psychological examination. Refugee status seekers may also use fee-of-charge legal aid provided by NGOs. Foreigners are informed in the language they know already when filing the application and are provided information in centres.

Minors applying for refugee status – in response to the question of Ms. Sveaass, Mr. Grossman and Mr.  Menendez 
Pursuant to a decision of a family court they are placed in a children’s home and area appointed a court custody officer. A hearing of a minor always takes place in the presence of the court custody officer and a psychologist; it is conducted by an employee of the Office for Foreigners who is trained on the examination of minors. During their stay in a children’s home minors of school age are obliged to attend school. If the decision issued by the Head of the Office for Foreigners is positive, minors remains in a children’s home until the age of 18 and in principle exercise the same rights as minors with Polish citizenship. 

System of free legal aid for foreigners – in response to the question of Mr. Grossman
Poland makes every effort to establish a system of free legal aid for foreigners. In December 2012 the Ministry of Internal Affairs established a special team to work up a concept of such a system. On Oct. 29, 2013 the outline of the system was presented at a meeting of an interministerial Team for Migration.

Refugee status seekers – legal aid -  in response to the question of Mr. Grossman
Foreigners applying for refugee status receive information in a language that they understand about the rules of procedure, their rights and duties and non-governmental organisations that focus on refugees (addresses, phone numbers). The NGOs provide free legal aid to foreigners. 

Guarded centres for foreigners – in response to the question of Mr. Menendez
The length of stay in a guarded centre cannot exceed one year (Art. 106, item 2 of the Act on Aliens). A foreigner is placed in a guarded centre for as short period as possible and whenever this period is extended, the court examines the absence of premises to continue the placement. 

Tolerated stay for reasons of inability to expel - in response to the question of Mr. Menendez and Mr. Wang
If there is absolutely no chance to confirm the identity of a foreigner, the Boarder Guard requests the court to issue a decision to release the foreigner from a guarded centre and requests the authority who issued the return decision to grant a tolerated stay permit for reasons of inability to expel. The foreigner is then issued a residence card for a period of one year. His or her rights are equal to the rights of a person who is granted a temporary residence permit. Should the identity of the foreigner be confirmed, a tolerated stay permit is withdrawn.

Guarded centres for foreigners – conditions of stay – in response to the question of Ms. Sveaas and Mr. Menendez
In Poland there are 6 guarded centres and two expulsion arrest centres, four centres and both expulsion arrests are located on the EU external border. The number of detention centres corresponds to the actual needs, which in practice means that recently as many as four expulsion arrests have been liquidated. The Ministry of the Interior, which monitors Border Guard detention centres does not assign NGOs to monitor these centres. It is the NGOs who take the initiative. After the guarded centres for foreigners had been visited by the Ministry of Internal Affairs, the Border Guard and NGOs in November 2012, a decision was made to mitigate the conditions of stay of foreigners in such centres, without detriment to safety and order in the centres. Some of the decisions were introduced in the process of visiting in November 2012. 

The measures adopted are as follows:

· Guarded centres were categorised (two are dedicated only to families with children);

· A unified set of regulations was adopted and translated into 15 languages;

· Educational officers were tasked with working out a plan of activities for inhabitants and foreigners’ proposals of pastime activities were taken into account; Educational officers work time was extended until 10 pm.

· Rules of stay of foreigners were mitigated (e.g. freedom of movement in the premises of the center)

· Additional equipment and devices were added to public rooms and sport facilities in the centers

· Actions were taken to equip the centers in computer rooms with internet service

· Language courses for officers employed in the centers were organized (Georgian, Urdu, Vietnamese)

Moreover, at present we are seeking entities specialising in negotiations.

Guarded centers – physicians, psychologists in response to the question of Ms. Sveaas, and Mr. Menendez
Newly admitted foreigners undergo a medical check-up and their health card is established. A foreigner has the right to receive medical assistance if the need arises, including psychological help. The psychological assistance is provided by psychologists employed in the centers, as well as by out-sourced psychologists (a target model).

Expulsion of a foreigner during a procedure of a submission of complaint with an administrative courts - in response to the question of Mr. Menendez and Mr. Wang
A foreigner cannot be expelled until the return procedure is completed. Currently a foreigner may submit to an administrative court a complaint together with a request to suspend the expulsion. The submission itself does not suspend the expulsion procedure. To make the suspension effective it is necessary for the court to issue a decision to this effect. However the draft law on aliens stipulates for a new provision which would suspend the procedure of expulsion at the moment of the submission of the complaint with a request to suspend the expulsion until the courts issues a relevant decision.

A draft law on aliens – in response to the question of Ms. Belmir and Mr. Wang
A draft law on aliens is currently in the parliament. The first reading took place on October 23rd. The second reading will be on November 6th, and the third reading on November 8th, and the draft law will be sent to the Senate, which in turn will have 30 days for consideration. The foreseen date of entry into force is May 1st, 2014.

Detention of minors – in response to the question of Ms. Sveaass, Mr. Grossman and Mr. Menendez
The Directive 2008/115/EC stipulates for unaccompanied minors and families with children to be placed in detention as a last resort and for as short period as possible. The good of a child is of the utmost importance. An unaccompanied minor can be placed in an educational place of custody or a guarded center. According to the new draft law on aliens a minor above 15 years of age can be placed in a guarded center. However, an unaccompanied minor cannot be placed in a guarded center which is compliant with UNHCR recommendations. Children at schooling age placed in a guarded center have a guaranteed access to education. Guarded centers have agreements with schools and teachers of these schools are being seconded to conduct classes in guarded centers. Moreover, educational and cultural officers organize arts classes, theatrical groups, performances on different occasions like a Day of a Child, Mother’s Day, Refugee’s Day etc. 

The participation of the NGOs in Border Guard trainings - in response to the question of Mr. Menendez and Mr. Grossman
The Border Guard cooperates with NGOs in the organization of trainings that cover foreigners’ issues, and in particular legal status and legal problems of foreigners, social and political integration of immigrants, the role and tasks of NGOs in terms of providing help to foreigners.

Complaints against Border Guard officers - in response to the question of Mr. Grossman
The Border Guard transfers complaints to the Ombudsman on a monthly basis. The Ombudsman is notified about the cases of a death of a person, a bodily harm, sexual abuse, unjustified use of direct coercion measures and physical or mental abuse. On a quarterly basis this information is also transferred to the Ministry of Interior. 

Prison reform – in response to the question of Ms. Belmir and Mr. Menendez
In every case when the law was violated by the Prison Service, including the cases of the suspicion of torture and ill-treatment, the law enforcement agencies (police) and prosecutor’s service  are notified and they investigate the case. Between 2007 and the end of September 2013 there was not a single case of a compensation paid out by the correctional facilities to “victims (inmates) of torture and ill-treatment by prison service officers“. This confirms the reliability and effectiveness of a complaint mechanism, since courts decisions are compliant with the decisions of complaint considering organs. 

In terms of procedures used by the prison service in cases of oral or written complained lodged by an inmate, in which he or she would state they were victims of torture or ill-treatment, the provisions of the regulation by the Minister of Justice of August 13th, 2008 on considering motions, complaints, and requests of inmates of correctional facilities and pre-trial detention apply. The regulation stipulates that the allegations presented in the complaints are examined in the explanatory process, during which the necessary documents are collected (official notes of officers, statements, copies of necessary documents). In case of complaints of a violation of a bodily integrity of a person, when such an allegation is reported directly after the incident, the complainant is examined by a doctor, to identify any damage he or she may have sustained. However if an extended period has passed since the incident, the medical file of a complainant is thoroughly examined. In particularly justified cases the provision is applied, according to which a complaint should be investigated directly on the spot, by representatives of an institution superior to the institution that is being investigated. The use of direct coercion measures is regulated by the provisions and procedures stipulated in the act on prison service and a relevant regulation by the council of ministers.

In 2012 in the result of a positive findings in the consideration of complains relating to inmates, various disciplinary measures were applied against 122 officers and civilian employees of the prison service, including 3 against directors and deputy directors of facilities, 9 against heads and deputy heads of divisions, 1 against commanders or deputy commanders of shifts, and 97 against officers serving in other positions or security posts. There were 12 cases of disciplinary measures applied against civilian employees. 

The communication with an attorney, regardless of its form, is not controlled by officers. The client-attorney conferences are organized without the presence of prison service officers, and client-attorney correspondence is privileged and sent directly to the addressee (exception is correspondence of persons in temporary detention, sent via a prosecutor’s office).

Telephone conversations of convicted persons with their attorneys are not controlled, however according to the Polish law a person in pre-trial detention cannot use telephone at all (including phone conversations with his or her attorney). The Ministry of Justice has prepared a draft law to change it. A further amendment is being considered to enable foreigners to establish contact with their families. 

Overcrowding – in response to the question of Mr. Menendez, Mr/ Wang, Mr. Bruni and Mr. Tugushi
Since June 2010 there has been no case of systemic overcrowding. On September 30th, 2013 the capacity was filled up to 96.7%. The filling-in of correctional and pre-trail detention facilities is constantly controlled and monitored. To this aim a computer software Noe.Net is used. It enables immediate online analysis of the population status of all the facilities. It rationally disposes of all the vacancies and updates information on the designation of individual facilities (the relevant decision is issued by the Director General of the Prison Service). In spite of the absence of the systemic overcrowding ,the capacity of correctional facilities continues to be a problem, e.g. in relation to the question concerning Polish citizens currently serving the sentence in the EU member states’ prisons (ca. 12000).

Consistent actions which have done away with overcrowding, are to continue to reduce the number of inmates – in response to the question of Mr. Wang and Mr. Bruni
The system of electronic supervision was introduced into the domestic legal system. The target number of cases – 15 000. Currently ca. 5 000 persons are enrolled in the system, over 20 000 have already completed their sentence under the electronic supervision measure. 

As a  result of effective rehabilitation effort (over 6 000 rehabilitation programmes involving 100 000 convicted persons) the number of persons who are conditionally released continues to be high (ca. 20 000 persons per year)

Other legislative actions:

- decriminalization of selected offences (drunk cycling, theft below the value of 400 PLN). These changes enter into force on November 8th, 2013.

- the change of the philosophy of punishment, by means of more frequent use of sanctions used without deprivation of liberty (fine, restriction of liberty)

- reducing the number of cases of excessive enforcement of suspended sentences (ca. 70% of convicted persons serve the sentence that was originally suspended) 

These actions are to increase the space of the inhabited area per one inmate up to 4 m². 

The provision that allows for a short-term stay in a cell that guarantees 2 m² per inmate is applied in exceptional emergency cases, when for objective reasons (e.g. stadium riot) it is necessary to place a high number of persons in a facility that has a limited number of vacancies. It is important to state that such an action by the prison service is strictly controlled by the court that is bound to consider complaints of inmates in an expedited manner (within 7 days).

Dangerous inmates – in response to the question of Mr. Mendez
Dangerous inmates (N status) is a category of inmates that is subject to a special control by the prison service. The N status is assigned by the Penitentiary Commission and is verified at least every 3 months (before it was every 6 months). A draft law was drawn up in the Ministry of Justice to indicate precisely the types of a conduct by an inmate that would determine the assignment of an “N” status (enforcement of the decision of the ECHR Horych v. Poland). The number of inmates with an N status gradually decreases ( June 2012 – 260, September 30th, 2013 – 184). N wards are being closed down. There are 12 N wards in 156 facilities, 5 were suspended in 2013. Convicted persons with an N status are subjected to increased specialized rehabilitation efforts (e.g. aggression substitution training, occupational therapy like origami, foreign language courses). These activities are organized outside of a cell. Educational and cultural activities of persons in temporary detention are also organized outside of a cell. Thus, it is incorrect to state that persons in temporary detention spend 23 hours/day in a cell. 

Suicides and deaths of prisoners – in response to the question of Ms. Gear
As a result of an Instruction of the Director General of the Prison Service of August 13, 2010 on the prevention of suicides of prisoners, the number of suicides among prisoners has dropped significantly; in 2010 – 31 suicides; 2011 – 16; 2012 – 16; until the end of October 2013 – 13 cases.

Each suicide is a negative phenomenon. It should be noted, however, that all recent cases of suicides in prisons were caused by external circumstances (e.g. the disintegration of the family). Until the end of October this year officers of the Prison Service prevented 136 suicides. Each case of a suicidal death, apart from internal procedures, is examined by independent prosecution authorities. The 107 deaths referred to by Ms. Felice Gaer were of natural causes.

There are seven psychiatric wards in Polish prisons, mainly used for psychiatric observation of detainees at the stage of preliminary proceedings. Each ward has beds for persons with mental disorders, but because of a shortage of specialised personnel and the high number of inmates in these wards, rehabilitation and therapy of mental disorders of inmates is not carried out with the exception of pharmacological treatment. Inmates with non-mental disorders and with developmental disabilities have specialised therapy and occupational therapy in 22 wards. Inmates with an alcohol problem are also subject to specialised therapy in 48 wards.

No castration is executed in Poland. So-called “chemical castration” may be an element of treatment of persons who, after they have served the sentence, are referred to therapy in specialized institutions (in particular it concerns dangerous sexual offenders). There were 4 such persons in 2012, and in the first six months of 2013 – 5. All of them were subjected to psychotherapy. The delegation does not have information that they have been subjected to pharmaceutical treatment.
The two cases of use of direct coercion measures indicated by Mr. Tugushi were applied with respect to persons with an alcohol problem, admitted to a penitentiary facility with an alcohol withdrawal syndrome. Their health status was monitored by a physician. The rightful comments of the CAT, indicating its concerns as to the conduct of prison personnel, will be made use of in further practice.

Violence among prisoners – in response to the question of Mr. Gaye
Isolation of a prisoner, given the population of prisons, results in aggressive behaviour among prisoners. The most frequent form of violence are brawls and assaults.

The Prison Service has carried out a number of actions to prevent aggressive behaviour among prisoners. These were as follows:

· Everyday visitations in residential cells to identify negative behaviour of prisoners,

· Personality examinations in special 15 diagnostic centres allowing the identification of aggression levels,

· Specialist actions with respect to persons with aggressive behaviour, aggression replacement therapy (in 2012 this included around 3,300 people),

· The number of programs preventing violence, aggressive behaviour and teaching social skills (from 500 in 2010 up to around 1,600 in 2012),

· Each case of an extraordinary event (brawl or assault) is thoroughly analysed by relevant offices of the Central Board of the Prison Service and the conclusions are submitted for approval by the Director General; in the event of identifying irregularities in the conduct of officers of the Prison Service, disciplinary measures apply.

In August 2010 an officer’s inhuman treatment of an inmate was introduced as the grounds for terminating a contract with the officer of the Prison Service.

The effectiveness of the above measures is confirmed by data showing the number of identified brawls and assaults: in 2010 – 928; in 2011 – 879; in 2012 – 790; until August 31, 2013 – 553.

Investigations on inhuman treatment of persons deprived of liberty – in response to the question of Mr. Tugushi and Mr. Wang
The General Prosecution Authority is aware of problems of prosecuting offences involving inhuman or degrading treatment of persons deprived of liberty. In particular, this refers to a statement in a CPT 2011 Report that communications of ill-treatment reach competent prosecutor with substantial delays, which hampers the collection of evidence, in particular those of medical nature. Therefore in October 2012 the Prosecutor General, in his capacity as a statutory guarantor of the rule of law, filed notifications with the Commander in Chief of the Police and the Director General of the Prison Service, pointing out irregularities included in the CPT report. He also called for immediate submission to the competent prosecutor of information on a possible use of torture or inhuman or degrading treatment or punishment to the detriment of persons deprived of liberty by the Police and the Prison Service. Relevant guidelines were also submitted to all prosecutors in Poland. Further action is considered with a view to enhancing the efficiency of prosecuting such crimes.

Prosecution of offences committed by Police officers – in response to the question of Mr. Menendez and Mr. Tugushi
In cases of offences committed by Police officers, investigations are personally conducted by a prosecutor; this is the so-called prosecutor’s own investigation. He may ask the Police only to perform separate parts of the investigation. In such cases the prosecutor cooperates with a special unit of the National Police Headquarters, i.e. the Internal Affairs Office, tasked with combating offences committed by Police officers. In practice no major problems in this cooperation have been identified and at present special units of prosecution authorities for the prosecution of offences of Police officers is not envisaged. Moreover, it should be stressed that in Poland there is no tradition of a court police, subordinated to a court or a prosecution authority. 

Investigations on death of Mr. Maxwell I. and incident involving Mr. Robert B. (MP) - in response to the questions of Mr. Grossmann

A citizen of Nigeria Maxwell I. died in 2010 in Warsaw during the intervention of the Police. He was shot in the thigh and died of haemorrhaging caused by a damaged artery. In this case the Prosecution Authority conducted an investigation concerning an unjustified use of firearms by Police officers. The investigation was discontinued in May 2012 for lack of incontrovertible evidence of an offence. The decision was appealed against by the deceased person’s wife. A court of law upheld the decision of the public prosecutor.

In 2010, Warsaw was the site of a street demonstration in which Robert B participated. As a result of this event Robert B. was charged by the Prosecution Authority with violation of bodily integrity of a Police officer on duty. In turn, Robert B. lodged a complaint concerning his unjustified arrest, but the Prosecution Authority charged no one in the latter case. Thus, Robert B. filed a subsidiary indictment with a court of law. Both proceedings are pending. 

If the Committee requires more detailed information in the above cases, it will be provided in writing.

Hazing in the armed forces - in response to the question of Ms. Gear
Hazing was an informal social phenomenon amongst conscripts. It caused violation of bodily integrity and disgracing/humiliation of junior servicemen, by means of enforcement of personal favours , and cruel enforcement of orders issued to the junior servicemen. 

Polish Armed Forces were reformed in 2010 – 2011. General conscription for draft service was suspended on January 1st, 2010 and a decision was made to pursue full professionalization of the Polish Armed Forces. There were steps taken up at all levels to promote ethical rules of service as stipulated for in the Code of Honour of Professional Polish Military as well as rules of military conduct as defined in the General Regulation of the Polish Armed Forces. Trainings were addressed to commanders at different levels to develop commanding skills, social competencies, and leadership. The aim was to develop ethics in the ranks, and change habits in command and control by the commanders, to meet the requirements of a professional force.
Most cases of hazing were strictly related to the nature of a draft service. Shared accommodation in the barracks created conditions for hazing as the majority of cases of the violation of bodily integrity and dignity, as well as other forms of ill-treatment took place in the barracks after duty hours late in the evening or at night..

The process of professionalization of the Polish Armed Forces and a possibility of members of the troops to choose the form of accommodation have significantly reduced the number of hazing irregularities. Moreover, the military service is voluntary, which rises to the  motivation of troops, attitudes, and observance of legal and ethical standards. Thus the term “hazing” in reference to those who perform voluntary military service seems inadequate and is not used in social studies. Terms that are most frequently used in this context are “interpersonal relations” or “social relations” in service and at work.
The number of perpetrators who committed offences against rules of conduct in relation to subordinates or junior troops recorded by military prosecutors was 17 in 2011 and 6 in 2012. However only a couple of cases were found to meet the requirements laid out in the definition of hazing (2011 - 1, 2012 - 1), and proceedings concerning these incidents that had taken place in 2004 and 2008.

According to the information of the Complaints and Requests Office of the Ministry of National Defense in the period 2011- July 2013 no complaints or reports referring to hazing were filed with the office. 
In the period 2011-July 2013 no notifications of hazing were reported to the Military Help Line.
In the above-mentioned period there were 38 reports of interpersonal irregularities (including superior-subordinate relation) submitted. The allegations concerned mainly offensive language, subjective perception of being a victim of mobbing or mistreatment. All the signals were reported to superior bodies of military institutions the allegations concerned or to competent military authorities to investigate. 26 cases were not found reliable. 

The work of Council against Racial Discrimination, Xenophobia and Related Intolerance - in response to the question of Mr. Wang
The Council against Racial Discrimination, Xenophobia and Related Intolerance was established by the decision of the President of Council of Ministers of February 13th, 2013. It is an auxiliary organ of the Council of Ministers that coordinates the functioning of the organs of government administration, and their cooperation with local government institutions and other entities in terms of counteracting racial discrimination, xenophobia and related intolerance 

The meetings of the Council are chaired by the Minister of Administration and Digitalization, and the Council comprises of i.a. management of government administration organs, and NGOs. The tasks of the Council are quite broad, which led to the necessity of establishing the Consultative Council and a team for integrated monitoring. 

The Council focuses on four areas: 

- monitoring (connected with the development of an integrated monitoring system), 

- response (taking actions to prevent negative phenomena resulting from racism or xenophobia as well as the elimination of their consequences),

- service (to support minorities and institutions, including public institutions, targeting the promotion of initiatives against discrimination and xenophobia), and

- education in a broad sense, which covers also programmes co-financed by external entities (e.g. EU funds, Norwegian Instrument) in close cooperation with the Ministry of Regional Development. 

Currently there is work in progress on draft Framework Council Programme of Work, which is to outline the priorities of its work and detail tasks it is to perform. 

Pre-trial detention - in response to the questions of Mr. Grossman, Mr. Menendez and Ms. Belmir

In 2013 the Code of Criminal Procedure was amended to restrict the terms of the application of pre-trial detention and shorten the appeal procedure on the use of preventive measures. Over the past seven years the number of pre-trial detentions at the level of preliminary proceedings dropped by over 15,000, i.e. by as much as 45 %. This tendency continues.

On the 8th of March 2012 the Committee of Ministers of the Council of Europe, after considering the progress in the use of alternative measures and the constantly decreasing number of pre-trial detention, has decided to continue the supervision of execution of the ECHR judgments regarding the length of pre-trial detention in a standard, rather than the strict scrutiny procedure.

The administrative supervision on the application of pre-trial detention has been in force since October 2008. Then presidents of appellate courts were obliged to assume supervision over all criminal cases investigated in subordinate courts in which total pre-trial detention period exceeds 2 years. It was stressed that the lengths of this preventive measure should be compliant with international standards, 

Moreover, in 2013 the Minister of Justice assumed a similar supervision over cases in which pre-trial detention has been applied for a period exceeding 1 year. 

The number of pre-trial detentions and motion for the application of pre-trial detentions has been decreasing. The statistical data indicates significant consistent drop of the number of motions for the application of pre-trial detention submitted by prosecutors as well as a drop of arrests of suspects in pre-trial proceedings. In the period 2005-2012 the number of such motions dropped by o 16 535, i.e. by 43% (from 38 519 submitted motions in 2005 down to 21 984 motions in 2012). If we compare data of 2011with data of 2012, the drop amounts to 11.85 % (from 24,940 in 2011 to 21 984 motions submitted in 2012). 

In the period of the 7 years a drop was also noted in a number of court decisions to arrest suspects by 15 779, i.e. by 45 % (from 35 142 arrests of suspects in 2005 down to 19 363 in 2012). As compared with data of 2011, the drop in 2012 amounts to 10.71 % (from 21 686 arrests of suspects in 2011 down to 19 363 in 2012).


The length of the period of pre-trial detention – statistical data: 


Temporary arrest of a length between 1 year and 2 years:

from 918 in district courts and 1166 in regional courts in 2005 down to 317 in district courts I 794 in regional courts.

Temporary arrest exceeding 2 years:

Out of 191 in district courts and 863 in regional courts in 2005 it dropped to 38 in district courts and 454 in regional courts.

As a result, between 2005–2012 the total number of persons under temporary detention at the disposal of district courts has systematically dropped (in 2012 as compared to 2005 the decrease was as much as 58.6 %, and relative to 2011 a 20.2 % decrease in the number of persons under pre-trial detention was recorded). 

In particular it should be stressed that the number of persons detained for a period of over two years decreased significantly. At the end of 2012 the total number of such detainees was 38, while in 2005 it was 191; this means a drop of 80 %. 

The decrease in the number of pre-trial detentions is connected with the consistently high level of use of less restrictive preventive measures; in order to safeguard a proper conduct of proceedings, courts apply measures like police custody, bail and prevention of leaving Poland. Between 2005–2012 the total number of non-isolation measures systematically increased:

- the number of police custody orders increased by over 100 %

- the number of bails increased by over 200 %

- the number of orders prohibiting leaving Poland increased by over 80 

The National School for Judges and Prosecutors continues efforts to disseminate among judges the case law of the European Court of human Rights as part of preliminary trainings for judges and prosecutors and on-the-job training. In 2012 a series of systematic trainings was begun to provide judges with information on the most frequent judgements of the Court confirming the violations of the Convention in cases against Poland, concerning the operation of the judiciary (the training has been attended since 2012 by around 800 judges). Ultimately, within a period of 5-7 years the training is to be provided to all judges of common courts. 

Court reform - in response to the question of Ms. Belmir
 There is an on-going action to enhance the operation of the judiciary. The principal elements already implemented  included the following: 

- introduction to the structure of the judiciary of  so-called managerial manner of court management, where the judges are exempt from administration actions. These obligations, previously  within the purview of the presidents of courts, were entrusted to court directors appointed from  management specialists . Court directors have full autonomy,  nevertheless the president of the court  still remains the  superior of a director and the president is responsible for determining the needs of the court indispensable for its adequate operation.

- introduction of a system of periodic evaluations of the work of judges, meant to increase the quality of jurisprudence,  as well as the speed and efficiency of proceedings.

- separation of supervision obligations of the Minister of Justice (external supervision) and court presidents (internal supervision). Obligations of these authorities were precisely determined to eliminate the overlap of duties and enhance their supplementation. The role of appellate court presidents was strengthened to make them responsible for administrative supervision in their areas. The Minister of Justice was entrusted with tasks related to external supervision: monitoring the work of supervision of court presidents, in particular of appellate court presidents.

- the reorganization of common courts resulting in the removal of 79 small district courts. Such changes are to streamline the optimal organisation of the judiciary network and to rationalise the work of the judiciary. To guarantee citizens adequate access to courts, units of removed courts were transformed into branches of neighbouring courts. 

Thanks to these activities, since the submission to the Distinguished Committee of the Periodic Report, the judiciary system has become even more efficient. It should be stressed that the reports of “The European Justice Scoreboard” and the “Rule of Law Index” of 2013 indicate that Poland has made it to the first five members states of the European Union with a short duration of recognition of civil, commercial and administrative cases. In such cases the average number of cases filed to Polish courts is equal to the number of cases recognised, and average state allocations for the judiciary amount to around 50 euro per person per annum, which is an average European amount. 

Definition of torture - in response to the questions of Mr. Menendez and Mr. Domah

Poland does not criminalize torture as a separate offence. However all cases or torture or other ill treatment as defined in the CAT convention, are crimes under national law.

Main provisions of the penal code regarding this subject include art. 246 [extortion of a testimony] and 247 [ill treatment of a person deprived of liberty]. It must be stressed that a testimony or a statement achieved under duress cannot be used as an evidence in the court of law (art. 171 para. 7 CCP)

If an act of torture is committed against a person who is not deprived of liberty and the aim of such act is not extortion of a testimony it is punishable under art. 156 or 157 of Penal Code [causing mental or corporal injury of different degrees]. Such crimes are punishable with imprisonment of up to 12 years (depending on the degree of injury). If an act of torture does not take form of physical or mental injury, but only a threat, it is punishable under art. 190 PC by the term of imprisonment of up to 2 years.

Furthermore, an act of torture committed by the public official is by definition and per se an abuse of power. In Poland, any abuse of power committed by a public official is punishable under art. 231 PC by term of imprisonment of up to 3 years. According to art. 21 para 2 PC, a person cooperating with such a public official in the commission of a crime of abuse of power, is equally liable, provided that he or she knew that a person whose crime he or she is assisting is a public official.

It should be stressed that, according to art. 11 PC all above mentioned provisions are applied jointly. The perpetrator is sentenced under all above mentioned regulations, which allows to demonstrate the full gravity of the of his/her offence.

When it comes to discriminatory motive, it is considered to be an aggravating circumstance under art. 53 PC.

Therefore, there is no case of torture as defined in the CAT that would not be crime under Polish criminal law.

Shortened trial procedure (art. 387 of the Code of Criminal Procedure) - in response to the question of Ms. Gear
The Ministry of Justice  has no knowledge on cases when persons sentenced under Art. 387 of the Code of Criminal Procedure would claim that voluntary acceptance of penalty was enforced on them. In particular, no such complaints were submitted to the European Court of Human Rights; no such complaints were recorded in the case law of appellate courts and the Supreme Court (a sentence under this mode can be appealed against). No  irregularities were recorded in relevant legal literature.

The penalties under this mode are not more lenient than those when a person does not voluntarily accept the penalty, which excluded the element of “indirect pressure” on the defendant (admittance of commission of an offence the person has not committed in return for a more lenient sentence). The median coefficient of penalty severity in cases with a voluntary acceptance of penalty is the same as in an ordinary mode. An advantage for defendants is  fast termination of procedure, which in the consensual mode is limited in principle (95 % of cases) to one trial session. 

This procedure is used first of all in minor cases (driving under the influence of alcohol accounts for 21.5 % of sentences under this mode, frauds related to buying on credit accounts for 10.6 % of cases).

Motions are filed first of all by persons not threatened by torture, cruel or degrading treatment or punishment. Over 90% of applications were filed by defendants who were not under temporary detention. Slightly over 4% were filed by defendants under custody, while temporary detention was used with respect to nearly 5% of applicants, however it had been lifted at the moment of filing the motion. .

Abortion - in response to the question of Mr. Menendez
Under Polish law a patient has the right to appeal against an opinion of a physician to the Physicians' Committee operating at the Ombudsman for Patients' Rights, also with respect to abortion. These provisions correspond to the judgements of the ECHR in the case R.R. v. Poland and Tysiąc v. Poland. The operation of these provisions has been the subject of numerous awareness raising campaigns, including those conducted jointly by the Government and NGOs (e.g. Centre for the Women's Rights and Family Planning).

Only one complaint concerning abortion has been filed to date. It was unsigned and communicated that abortion should have been conducted. In spite of the fact that the complaint was not signed, the procedure was initiated. After the case was examined, it turned out that probably it had been filed by a family member  and not by the patient herself. The patient herself did not seek abortion and wanted to deliver the child.

Rights of pregnant women are also safeguarded by criminal law provisions envisaging the liability of a physician for causing the death of a woman, including involuntarily, causing a loss of her health status or putting her at risk of the above (Art. 155 of the Penal Code, 156 § 2 of the Penal Code, 157 § 2 of the Penal Code, 160 § 3 of the Penal Code). Furthermore, a public official, including a hospital director, who abuses his or her power or derelicts his or her duties and in so doing acts to the detriment of private interest, including the interest of a pregnant woman, is subject to the penalty of deprivation of liberty for up to 3 years (art. 231 § 1 of the Penal Code).

A woman who was unlawfully refused an abortion may claim compensation and may seek redress from hospitals and individual physicians (leading cases are Supreme Court's judgements of 21.11.2003, V CK 16/03 and of 13.10.2005, IV CK 161/05). 

Rights of LGBT persons and other minorities - in response to the question of Mr. Menendez

Civil law is the foundation of the system of the protection of citizens' right in Poland. The Civil Code offers to those whose personal rights have been violated (including acts of discrimination on whatever grounds) a tool in the form of obliging the perpetrator to apologise or pay compensation.

In cases related to discrimination it is possible to refer to the criminal law. Discriminatory grounds are regarded as an aggravating circumstance (art. 53 of the Penal Code). 

It is an offence to use violence or unlawful threat with respect to a group of people or an individual on grounds of national, ethnic, racial identity, political or religious grounds or not practicing any religion (art. 119 §1 of the Penal Code). It is likewise an offence to publicly instigate hatred on national, ethnic, racial or religious or because of someone not practicing a religion (art. 256 §1 of the Penal Code) and to publicly disgrace a group of people or an individual on the above grounds or to violate personal integrity of an individual because of these grounds (art. 257 of the Penal Code). Work is underway in the Sejm to supplement the above grounds of special protection with each “natural or acquired individual feature”. The Government has a favourable approach to these amendments.

It follows from the judgement of the ECHR in the case Vejdeland et al. v. Sweden that states are allowed to penalize hate speech such as “threats or contempt”. In Poland the dissemination of hate speech in the form of threats is penalized in Art. 190 of the Penal Code, and contempt in art. 216 of the Penal Code (also art. 257 of the Penal Code). Furthermore, Polish law penalizes hate speech also in situations when it takes the form of instigating offences (art. 18 § 2 of the Penal Code) or instigating them or approving of them (art. 255 of the Penal Code). The last provision also applies to instigating and approving of acts of verbal aggression (art. 212 and 216 of the Penal Code) or physical aggression (art. 148  of the Penal Code) against an individual or persons irrespective of their religion, race or other inborn or acquired individual feature. This is without prejudice to the guarantee of the freedom of speech (art. 19 ICCPR).

The National School of Judiciary and Public Prosecution runs trainings including the subject of equality and prevention of discrimination.

The Ministry of Justice is working on draft assumptions for a draft law supposed to regulate issues broadly addressing gender change. The current legal provisions are in the opinion of the Ombudsman imprecise and not in line with the challenges of today.

Poland has already ratified the UN Convention on the rights of persons with disabilities and finalizes works aiming at the ratification of the Council of Europe Convention on the prevention of violence against women and domestic violence.

Compensation in response to the questions of Mr. Menendez, Mr. Wang, Ms. Sveaas and Ms. Gear
The rather imprecise statement of para. 359 et seq. of the Report should be rectified. The statement concerning a lack of compensations awarded to victims of ill-treatment applies only to cases where the Treasury was represented by the General Prosecution Authority, which represents State Treasury only in some cases of especially high value in dispute. The principle is that each unit of the State Treasury is represented by itself (e.g. Municipal Police HQ, Remand Centre, etc.). These entities take part in judicial proceedings also in cases related to compensation for torture. 

Pursuant to the act of 7 July 2005 on the state compensation for victims of certain crimes, any citizen of Poland or another EU country can seek compensation for damages sustained from a corporal injury lasting longer than 7 days, resulting from any crime. The compensation is awarded from the State Treasury and cannot accede 12.000 PLN (approx. 3.000 EUR). The compensation is not awarded if the damages has been compensated by the perpetrator or form any other source (for example: insurance). This special procedure is without prejudice to compensation awarded according to general principles of civil and criminal law.
In 2012 entities of the Prison Service paid the amount of approx. 470,000 PLN as compensation for ill treatment.

The Ministry of Foreign Affairs who execute judgements of the ECHR paid in 2013 the amount of 465,978 PLN as compensation for violations of Art. 3 of ECHR. (Including on Feb. 10, 2012 the amount of 254,100 PLN to execute the judgement of RR), and on March 29, 2013 the amount of 257,407 PLN to execute the judgement of P. and S.

Compensation may be awarded for victims of torture also in criminal proceedings. Each victim has the right to claim compensation for moral and physical damage incurred in criminal proceedings. The procedure is as little formal as possible free from fees. Each injured party is advised on the above during the first hearing.
Between 2005–2009, around 60 people annually were sentenced for the offence of abuse (Art. 246 and 247 PC). All person found guilty are convicted for imprisonment. Approx. 60 % of the sentences are suspended. Approx. half of the following 40 % of sentences is not severer then 2 years. For example in 2008. It must be stressed that the above mentioned offences are not only cases of torture or other inhuman or degrading treatment within the meaning of CAT, but all forms extortion of a testimony or abuse (torment) either physical or psychological of a person deprived of a liberty (see para. 9 of the Country Report).
Rehabilitation (health services) for torture victims is used on general principles. Health services, including psychiatric assistance, is financed in Poland from public funds administered by the National Health Fund.

According to art. 552 of Polish Code of Criminal Procedure, any defendant can claim compensation for unnecessary arrest (if an arrest has been applied in contravention of rules of criminal procedure, if he or she has been acquitted or if  the punishment applied was less severe than the time served in remand). In 2012 171 defendants were awarded 4 516 001 PLN (approx. 1 000 000 EUR) as a compensation for material damage and 286 defendants were awarded 8 998 131 PLN (approx. 2 000 000 EUR) as a compensation for moral damages.
Ratifications  - in response to the question of Mr. Wang
The only amendments of domestic law requisite for the ratification of the Convention of the protection of all persons against enforced disappearance are connected with family law. It does not envisage a possibility of annulling adoption (effective ex tunc), but only its termination (effective ex nunc), with the exception of non-terminable adoptions. The Convention calls for a provision in domestic law of the annulment of adoption initiated by enforced disappearance. Legislative work is in progress at the Ministry of Justice in order to introduce the annulment of adoption into family law, which will open the path to the ratification of the Convention.

Poland is determined to ratify the Campala amendment to the ICC statute concerning aggression.

Poland does not intend to sign or accede to the United Nations International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.
Mode of placement in care institutions - in response to the question of Ms. Sveaas
The law on the protection of mental health provides that persons who because of  mental illness or developmental disability are incapable of living on their own may be with their consent or the consent of a statutory representative admitted to a care institution. If such a person or his or her representative do not consent to a person being admitted to a care institution, and the lack of assistance jeopardises the life of this person, a court of law may consent to it by proxy.

As to the case asked about (Kędzior v. Poland), consent for placement in a care institution was granted by the brother of the complainant, who took care of him. The complainant was under legal custody since he was incapacitated. In the legal framework binding at that time, Stanisław Kędzior was unable to file for lifting the incapacitation. However, since 7th October  2007, the Code of Civil Procedure has granted incapacitated individuals the right to file for lifting the incapacitation.

Ombudsman - in response to the questions of Mr. Menendez and Mr. Grossman
All reports of the National Prevention Mechanism are carefully analysed by the Government. Upon the publication of each of them the Government prepares a written reply, which is sent to the National Prevention Mechanism, and takes action with a view to following up on the recommendations. Only this year, because of the NPM recommendations legislative work was initiated to allow persons under pre-trial detention to use a telephone and an amendment was introduced to the law on procedure in cases with the participation of minors (empowerment of a minor and enhancing the guarantees of his rights). Work is begun on changing the procedure of safeguarding safety and security in institutions for minors and the introduction of the requirement to obtain a minor under 18's consent to extend stay in a juvenile education centre until the conclusion of a school year. NPM recommendations are also discussed during meetings in the Ministry of Justice with penitentiary judges who monitor the protection of rights of detainees.
The Ombudsman moreover monitors the protection of rights of people with mental disorders. IN its capacity as the NPM the Ombudsman has the right to visit psychiatric hospitals. 56% of complaints filed with the Ombudsman are on grounds of discrimination because of disability.
The Ombudsmen presents its draft budget directly to the Parliament for its approval. The Ministry of Justice supports the Ombudsmen position on its budget, however the final decision rests with the Parliament.

Ombudsman for Children - in response to the question of Mr. Menendez

In May 2013 the Ombudsman for Children began a campaign “React – exercise your rights” to indicate to adults the possibility of reacting in situations when they witness violence against children.

Another area of activity of the Ombudsman for Children is the monitoring of the use of law. As a result, the Ombudsman for Children and the Minister of Labour and Social Policy jointly applied to local self-government authorities to enhance action with a view to monitoring children at risk of domestic violence.

The Ombudsman for Children moreover examines individual complaints filed with him. In 2012 he received 329 complaints on violence in all kinds of institution. In each case he contacted competent authorities (school principals, courts, prosecution authorities, etc.) for relevant information.  Where necessary, he filed requests to competent authorities for instituting disciplinary proceedings. After visitations in institutions, the Ombudsman submitted to them recommendations and comments to be acted upon. 

In 2012 the Supreme Court delivering a judgement following the motion of the Ombudsman for Children issued a resolution (advisory opinion) on interpreting provisions on custody of children after a divorce. This expert opinion enhanced the protection of children’s rights. Furthermore, the Ombudsman for Children in 2012 took part (as a party) in 220 other judicial proceedings, defending the interest of children.

In  2012 he filed 101 general communications to different public authorities (e.g. to the Ministry of Justice concerning the statute of limitations of sexual offences against children; an amendment of the Penal Code corresponds to the position of the Ombudsman for Children.

Diplomatic assurance - in response to the question of Mr. Wang

Poland does not perceive so called ‘diplomatic assurances’ as a measure sufficient to ensure the rights of an extradited person.

It always lies within the purview  of the court to decide on the admissibility of an extradition and Polish courts commonly help themselves with the reports of NGOs, especially Amnesty International, on the level of protection against torture in a given state.

There have been several cases in which the court found an extradition inadmissible on the ground of threat of torture.

In fact, only in one case Poland has recently requested diplomatic assurance following the suggestions of Human Rights NGO and a suspect’s attorney just in order to obtain additional guarantee, however it was done after the court had already decided that the extradition was admissible.
Liquidation of military disciplinary detention centers - in response to the question of Mr. Wang

So called ‘disciplinary detention’ used to be applied by a military superior as a disciplinary penalty provided for by the Military Rules of Procedure, which was a low rank legal regulation.

This penalty does not any longer exist, since  a new statutory Law on Military Discipline entered into force in 2010, only the court can decide on detention of a serviceman and only when it is necessary for conducting criminal proceedings.

As a consequence, the places where the disciplinary detention used to be executed have been transformed into ordinary detention facilities.
Victims of THB – in response to the question of Mr. Wang and Mr. Grossman

The Border Guard informs a person about the existence of the National Emergency and Intervention Centre ran by La Strada (NGO), as well as about the rights of a victim of trafficking in persons. A foreigner, who is an alleged victim of trafficking in persons, has a right to apply for residence permit for a period of 3 months. The Border Guard notifies the Ministry of Interior about persons who are qualified as victims of trafficking in persons and they subsequently join the programme of assistance to victims of trafficking in persons. The Ministry of Interior in turn notifies the police and the prosecutor’s office.

Provisions of penal law do not contain an express prohibition of prosecution, detention or penalization of victims of trafficking in persons, but they envisage committing an offence in a state of necessity, which means that a person threatened or forced to commit an offence is not criminally liable. Polish Penal Code provides for the possibility of not imposing penalties on victims of trafficking for their involvement in unlawful activities, to the extent that they have been compelled to do so.

The Prosecutor General has developed the Guidelines for prosecutors on  carrying –out THB proceedings. The guidelines cover the issues of non-prosecution for acts committed by victims of THB.

The Act on Foreigners provides for the possibility of issuing a residence permit to a victim of trafficking who decides to co-operate with law enforcement agencies, either immediately after being detected or during recovery and reflection period. Currently it is not possible for a foreigner to receive a permanent permit, however, according to the decision of the Government, draft amendment of the Law of foreigners  be prepared. One of the amendments will make it possible to obtain a permanent residence permit if a foreigner has stayed in Poland for at least two years.

Liquidation of a Roma encampment in Wrocław – in response to the question of Mr. Grossman
While monitoring hate crimes, the Ministry of  Interior received information about a planned removal of a Roma encampment by members of the right-wing Polish National Renewal. The event was promoted on Facebook, with anti-Roma comments published on different websites. The Ministry of  Interior forwarded this information to the Police in Wrocław, who took preventive action. Ultimately, no anti-Roma incidents took place. Still, the Government forwarded to the Police print-outs of internet comments to consider instituting criminal proceedings related to hate crime. On 15th April  2013, charges were presented to two people; the criminal proceedings are pending. Another civil proceeding on eviction of Roma from the encampment is also pending. The nearest hearing of the court is scheduled for November 22.
