
Attachment 

REPLIES OF THE GOVERNMENT OF THE REPUBLIC OF POLAND TO RECOMMENDATIONS NOS. 8, 13, 18 AND 21 OF THE UN COMMITTEE AGAINST TORTURE 
SUMBITTED UPON THE RECOGNITION OF THE 5TH AND 6TH PERIODIC REPORT ON THE IMPLEMENTATION OF THE PROVISIONS OF THE CONVENTION ON THE PROHIBITION OF TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT 

- FILED UNDER THE FOLLOW-UP PROCEDURE
REPLY TO RECOMMENDATION 8
Fundamental legal safeguards 

8. The Committee welcomes the Act of 27 September 2013 amending the Code of Criminal Procedure to provide the accused and the defence lawyer with access to case files in pretrial proceedings. However, the Committee is concerned that certain restrictions still remain on fundamental legal safeguards for persons detained by the police, particularly regarding access to a lawyer from the outset of detention. It is also concerned that, under article 1 of the Executive Penal Code, the prison authorities reserve the right to be present at all meetings between the detainee and his or her defence counsel, and to monitor their telephone communications and correspondence. Furthermore, the Committee remains concerned at the lack of an appropriate system of legal aid in Poland (arts. 2 and 16). 
The Committee recommends that the State part y take effective measures to guarantee 

that all persons deprived of their liberty are afforded, in law and in practice, all the 

fundamental legal safeguards from the outset of deprivation of liberty, including the 

right to have prompt access to an independent lawyer and, if necessary, to legal aid in 

accordance with international standards. It further recommends that the State party 

take the necessary measures to ensure the confidentiality of lawyer-client meetings 

and communications via telephone and correspondence. 

The current legislation guarantees that a person deprived of liberty is afforded the right to access to an independent lawyer from the outset of deprivation of liberty. 
Prior to 20 November 2013, criminal procedure provisions allowed for unlimited reservation of the right of the person detaining a detainee (police officer) during a direct meeting between the detainee and his or her defence counsel. This reservation allowed the presence of the police office during such a meeting and limited the detainee’s right to defence. This imperfection was flagged e.g. by international audit authorities and the Constitutional Tribunal found the provision to be in conflict with the Constitution of the Republic of Poland.

At present, the confidentiality of lawyer-client meetings may be limited solely when this is in a special way justified by the circumstances of the case. A provision of Art. 245 §1 of the Criminal Procedure Code sets out that the detainee shall on his or her demand be afforded prompt access to a defence counsel in an available manner and a direct conversation with the defence counsel. Only in exceptional cases, justified by special circumstances, can a person detaining another person reserve the right to be present during a conversation of the detainee with the lawyer. This regulation is to safeguard the detainee’s right to the confidence of meetings with the lawyer when the latter is given information indispensable for preparing an efficient defence. The exception to this rule is to eliminate situations when a detainee provides the defence counsel with information which, when forwarded to third parties, might interfere with the correct course of criminal proceedings. Work is underway on the amendment of the Regulation of the Council of Ministers on ways of conduct of Police officers during their exercise of selected entitlements, meant to align the Regulation with the relevant provision of the Criminal Procedure Code. Under the envisaged amendment, Police officers who wish to be present at meetings between the detainee and his or her defence counsel must indicate the occurrence of special circumstances, to which they are not obligated under the currently binding Regulation.
As to telephone contacts between the detainee and the defence counsel, work is underway in Parliament on the government-proposed draft law amending the Code on the Execution of Penalties, which envisages an introduction of this new entitlement. The present wording of Art. 217 c of the Code on the Execution of Penalties unequivocally stipulates that a person under temporary detention may not use a telephone and other means of wired and wireless communications. In line with the draft amendment, the right to use a telephone will be contingent on the decision of the authority having jurisdiction over the person under temporary detention. The authority shall refuse its consent when the use of the telephone may be used to unlawfully interfere with criminal proceedings or to commit an offence (in particular to instigate an offence). The category of reasons justifying refusal includes also a situation where temporary detention is based on instigation to perjury or providing false testimony or hampering criminal proceedings in another unlawful way, or when such a concern emerged already during temporary detention, applied or prolonged for another reason. A refusal to afford the right to use the telephone can be appealed against. 
The draft amendment moreover introduces and entitlement for a detained alien to contact a relevant consular authority or diplomatic representation, and when she/he has no citizenship with a representative of the state where s/he resides permanently, on the same principles as contacts with a defence counsel or attorney (Art. 215 §1 a the Code on the Execution of Penalties). The proposed amendment is to align Polish law with relevant international standards. 

Furthermore, the new amendment will introduce the principle of direct delivery of correspondence of the person under temporary detention to an addressee, previously omitted in the Code on the Execution of Penalties. Under the new Art. 217b § 1a of the Code on the Execution of Penalties, only in especially justified circumstances will an authority having jurisdiction over the person under temporary detention be able to make a different decision. The current principle is to censor all correspondence of persons under temporary detention. 
Access to free legal aid
Work is underway in the Ministry of Justice on a comprehensive solution to a draft system of free legal aid and the financial consequences of its implementation. The assumption is that free legal aid should be provided to indigent natural persons. Eligible for it will be persons eligible for social welfare.
REPLY TO RECOMMENDATION 13
Protection of asylum seekers 

13. The Committee welcomes the proposed amendments to the Aliens Act of 2003, which introduce alternatives to detention and give more categories of persons the right to family reunification. However, it remains concerned that under the current legislation asylum seekers, including children, are detained in guarded centres in prison-like conditions prior to expulsion. It is also concerned that insufficient legal assistance is provided to asylum seekers, especially those in detention centres (arts. 3, 10 and 11). 

The Committee recommends that the State Party refrain from detaining asylum-seekers, including children, and guarantee them — including those who may face detention — access to independent, qualified and free legal advice and representation, in order to ensure that the protection needs of asylum seekers, refugees and other persons in need of international protection are effectively recognized. 


The new Aliens Act of 12 December 2013 (Journal of Laws item1650 as amended) entered into force as of 1 May 2014; the law introduces alternatives to deprivation of liberty and contains a more comprehensive catalogue of persons eligible to the right of being united with their families.

Alternatives to detention 

Aliens seeking asylum in Poland in principle are not detained, apart from exceptions set out in the law as e.g. the impossibility to establish identity, necessity to prevent an abuse of proceedings or posing a health or life hazard of other people in an open centre for aliens. The above issues are stipulated in the law of 13 June 2003 on granting protection to Aliens in the Republic of Poland (Journal of Laws of 2012 item 680 as amended). An amendment of the above law, which entered into force along with the adoption of the new Aliens Act, additionally limits the scope of courts’ use of a detention measure via extending the possibilities of using measures alternative to detention, such as reporting to a relevant authority, bail or the need to stay in a designated place. If placement in a detention centre proves indispensable, the measure is applied for the shortest possible time.


The idea of completely refraining from detaining asylum-seekers should be seen as unrealistic. Its application would be a serious threat to public security (due to an uncontrolled influx of unidentified persons), would encourage an instrumental use of the asylum procedure and would make the state defenceless in the face of illegal migration and thus would prevent Poland from meeting its obligations arising from the status of a state with a long section of the external border of the European Union and the Schengen Zone. 

Conditions in centres for asylum-seekers, including children

An opinion that asylum seekers, including children, are detained in guarded centres in prison-like conditions prior to expulsion is unjustified. The Aliens Act contains a whole array of beneficial solutions concerning the conditions of stay in guarded centres, e.g. assurance of aliens’ free movement on the premises of guarded centres during the day and introduction of mandatory assurance of a shared room for aliens staying in guarded centres with minors in their custody or with members of his/her family.


Irrespective of legislative changes, practical activities are taken with a view to assuring the best possible conditions – investments in recreational and sports facilities and furnishings of libraries as well as leisure time activities held by staff of educators in guarded centres. Aliens can avail themselves of a whole array of sports activities; they have access to sports facilities where tournaments are organised. Guarded centres offer day community rooms, whose staff of educators hold classes also for adult aliens. 

The classes are many and varied, including lessons of foreign languages, in particular Polish and English, and lessons of playing musical instruments; access to the Internet, also for private use, is guaranteed. Day community rooms include libraries to which aliens have free access. 


Attention should be paid to the difference between guarded centres for aliens and detention centres for aliens, used pursuant to a court order solely in rare, especially justified cases, e.g. with respect to aliens posing a significant threat to other residents of guarded centres for aliens. Minors are not placed in detention centres for aliens.

Minors

Unattended asylum-seeking minors are not placed in guarded centres for aliens. They are placed solely in care and education facilities. Classes for minors staying in guarded centres on the one hand assure their meeting the schooling obligation and are conducted by teachers, and on the other hand concern the minors’ leisure and are conducted by staff of educators. The program of classes corresponds to the age of minors and duration of their stay in the territory of the Republic of Poland. These are e.g. general educational classes, arts lessons, games, theatre performances, and recitals. Furthermore, minors may stay in the open air during the day and take advantage of playgrounds.

The document “Poland’s migration policy – status quo and envisaged action”, adopted by the Council of Ministers on 31 July 2012, indicates the need to assure the best possible conditions of stay to minors in guarded centres for aliens. This question has moreover been twice (in late 2012 and in the first quarter of 2014) the subject of an audit carried out by the Ministry of the Interior and of the monitoring carried out by non-governmental organisations (Helsinki Foundation of Human Rights and Stowarzyszenie Interwencji Prawnej). Audit and monitoring follow-up recommendations are implemented on an ongoing basis.

Access to legal aid

The recommendation concerning legal aid offered to asylum-seeking aliens is in large measure implemented on an ongoing basis, within projects part-financed from EU funds and the state budget, addressing i.a. provision of free-of-charge information and legal aid and integration assistance (e.g. assistance in dealing with offices) to asylum seekers in Poland. These services are provided by qualified lawyers during regular working hours and during visits in guarded centres for aliens. Furthermore, lawyers participate in hearings related to granting asylum and in w administrative and judicial proceedings. Special attention is paid to offering assistance to special-care groups (unattended minors, single mothers, and persons with disabilities).
Furthermore, work is underway on the amendment to the law on granting protection to aliens in the territory of the Republic of Poland, which will systematise questions of access to legal aid for particular categories of aliens (in the course of asylum procedure – aliens appealing to the Council for Refugees; in the course of proceeding obliging an alien to return to another state – aliens appealing to the Head of the Office for Foreigners).

REPLY TO RECOMMENDATION 18
Investigations and legal proceedings
18. The Committee is concerned at reports that the police use illegal methods and abuse their power during interrogations, and that few criminal proceedings are conducted into such allegations, the majority of cases being discontinued by the prosecution authorities. It is also concerned that lengthy court proceedings have created a backlog of cases in the court system. Furthermore, while noting the statistics provided on convictions under articles 231 (abuse of power), 246 (obtaining testimony using force) and 247 (tormenting a person deprived of liberty) of the Penal Code, the Committee regrets the lack of information provided on the number of complaints filed, criminal proceedings brought, persons acquitted and the length of sentences handed down in relation to these crimes (arts. 2, 12, 13, and 16).
The Committee recommends that the State party:

(a) Ensure that all reports of torture or ill-treatment are investigated promptly, effectively and impartially;

(b) Promptly undertake an effective and impartial investigation on its own
initiative whenever there are reasonable grounds to believe that an act of torture or
ill-treatment has been committed;

(c) Prosecute persons suspected of having committed torture or ill-treatment
and, if they are found guilty, ensure that they receive sentences that are
commensurate with the gravity of their acts and that the victims are afforded
appropriate redress;

(d) Improve the functioning of the judicial system and take measures to
reduce the backlog of cases in its courts; and

(e) Provide full statistics on crimes related to torture and ill-treatment,
including on the number of complaints filed, criminal proceedings brought, persons
acquitted and sentences handed down.

Police

With respect to the use of illegal methods and abuse of power by the Police, all allegations of such irregularities are thoroughly analysed by officers of the Internal Affairs Bureau of the National Headquarters of the Police. In 2013, this Bureau submitted to Prosecution Offices evidence concerning the use of violence by police officers with motions for instituting pre-trial proceedings in 101 cases. Furthermore, Prosecution Offices entrusted the Internal Affairs Bureau of the National Headquarters of the Police with activities in 375 other cases of previously instituted investigations. Prosecution Offices instituted a total of 498 investigations concerning allegations of use of violence on duty; 291 of them were discontinued (288 at the in rem stage, 3 at the ad personam stage). 26 indictments concerning 46 police officers were filed with courts; the indictments referred to a total of 57 offences. The court made 3 valid and final sentences concerning 4 police officers, 2 decisions conditionally discontinuing criminal proceedings for 2 police officers and 1 acquittal of 1 police officer. The above data related only to pre-trial proceedings, where officers of the Internal Affairs Bureau of the National Headquarters of the Police instituted investigations or a public prosecutor entrusted the Bureau with particular investigative actions and do not include pre-trial proceedings which the public prosecutor conducted without the participation of the Bureau. 

At the same time, in 2013 organisation units of the Police recognised 802 complaints concerning inhuman and degrading treatment and violation of the right to liberty. Irregularities were confirmed in 18 cases, 9 of which were submitted to relevant prosecution offices, which:

· in 1 case decided not to institute an investigation,

· in 3 cases discontinued proceedings for lack of features of an offence, 

· in 1 case irregularities were left unprocessed because of a decision of the court, which in this case had jurisdiction to recognise a complaint concerning a detention and deemed this action as justifiable, 

· in 2 cases discontinued proceedings (in one case the decision is valid and final, in the other case an appeal has been lodged, which the court found justifiable), 

· in 1 case the court, in a valid and final decision, conditionally discontinued criminal proceedings for a trial period of 2 years, 

· in 1 case the public prosecutor completed an investigation filing an indictment with a competent court.



The above data indicate that there are only single revealed cases of offences per annum. Furthermore, the Police force employs close to one hundred thousand people performing on a yearly basis more than a dozen million official activities allowing the use of force. In 2013 Police conducted 6,171,089 interventions and 5,678,836 traffic inspections. 293,399 people were detained in facilities for detainees while 8,501 minors were placed in Police Child Custody Facilities. 

Nevertheless, in the opinion of the Government even single cases of unlawful use of violence by police officers on duty are inadmissible. All allegations about cases of torture or improper treatment are analysed impartially and without delay. Management of Police units of all levels is obliged to mandatory forwarding to prosecution authorities cases with information on allegations of offences committed by police officers. At each management level, during official command meetings of senior officers at the central, regional and lowest level it is indicated that all forms of abusive treatment of detainees (including verbal abuse) are against the law and will be punished accordingly. Furthermore, newsletters sent to all organisation units of the Police stress the disapproval of abusive treatment of detainees and the penal sanctions involved. 

With respect to the recommendation concerning the Police promptly undertaking on their own effective and impartial investigations, it should be stressed that pursuant to the Police Act, an action being a violation of discipline and at the same time an offence or misdemeanour, is subject to disciplinary accountability on top of criminal liability. Therefore, in the event of an action meeting the criteria of torture or other unlawful methods and abuse of power by police officers, a disciplinary superior (irrespective of criminal proceedings), is obliged to institute disciplinary proceedings. A disciplinary superior of the charged police officer takes one of the solutions under Art. 135j section 1 subsections 1-4 of the Law on Police
. In turn, in a situation when there are grounds for imposing a disciplinary penalty on a police officer because of abuse of power or use of unlawful methods with respect to a person being interrogated, a disciplinary superior may sentence the police officer found guilty of the charges to a penalty set out under Art. 134
, including a discharge from service. Furthermore, irrespective of disciplinary accountability, a police officer may be discharged from service because of committing an obvious offence and because s/he cannot be retained in the police force. This is an administrative (optional) process which allows starting a discharging procedure without waiting for a valid and final decision of the court in a criminal trial. 

Plenipotentiaries for Human Rights Protection, active in the police force for 10 years, are of paramount importance for preventing any and all irregularities committed by police officers. They collect information about allegations of use of torture or abusive treatment of persons subject to activities of police officers.

Furthermore, the Police are involved in educational actions meant to raise the awareness and sensitivity of police officers to human rights issues. Workshops titled “Human Rights in Police Management” were started in 2011 for senior police officers. 


In 2013, in collaboration with e.g. the Ombudsman, an educational publication was issued for police officers titled Human Being First. Anti-Discrimination Action in Police Units. The publication gathers practical ways of solving difficult situations that police officers may face when on duty. The handbook was disseminated in all Police units in around 4,000 copies; its electronic version is available on Police websites.

Furthermore, as of 2010 the Ombudsman, as an independent authority monitoring exercise of human rights, systematically receives all complaints and information not related to complains on alleged human rights violations. A relevant decision of the Minister of the Interior on the principles and manner of providing information related and unrelated to complaints by the Police and Border Guards to the Office of the Ombudsman and the Ministry of the Interior has been in force as of 1 August 2014. It has become a rule that the Police forward to the Office of the Ombudsman and to the Department of Internal Audit and Complaints of the Ministry of the Interior information on complaints filed for a second time by the same person in the same case and information other than complaints about events where there is a suspicion that as a result of action or negligence of a police officer on duty:
- death, attempted suicide, injury, or deterioration of health of another person occurred,
- another person’s sexual freedom has been violated (rape, other sexual actions),
- an unjustified use of violence, physical or mental coercion has taken place with respect to another person.

At the same time, each quarter of the year the Department of Internal Audit and Complaints of the Ministry of the Interior receives data on instituted disciplinary and criminal proceedings related and unrelated to complaints.


Furthermore, an Early Intervention System (Polish: SWI) prevention program was launched in the Police in 2012, a proactive system of preventing some unwanted conduct in the Police. It is meant to set up a coherent system of multidirectional projects preventing abuse, irregularities and dysfunctional conduct of the Police. The Early Intervention System comprises e.g.:

· workshops for managerial personnel aimed at developing professional standards in a unit via adequately reacting to unwanted conduct of subordinate officers. Workshops address skills of quick identification of irregular conduct and taking prompt action to prevent their intensification;

· workshops for managerial personnel concerning talks with subordinate officers aimed at changing a particular officer’s negative conduct to that in compliance with the unit’s standards;

· Early Intervention System newsletters are dispatched to all Police units; they provide information compiled e.g. on the basis of materials from complaints, proceedings and media coverage. The above information describes cases of unwanted conduct of police officers and violations of relevant legislation. 

To ensure an ongoing monitoring of police officers’ conduct, also with respect to detainees, CCTV monitoring is installed in Police units and activities taken by the Police during football matches and rallies are gradually recorded. 

Prosecution Offices
On 27 June 2014 The Public Prosecutor General issued guidelines on proceedings conducted by public prosecutors concerning offences of deprivation of life and inhuman or degrading treatment or punishment committed by police officers or other public officials (see an attachment for the text of the guidelines).

The Department of Pre-trail Proceedings of the Prosecutor General’s Office was obligated to conduct ongoing monitoring of proceedings covered by the guidelines. The monitoring assumes that subordinate prosecution offices forward on an ongoing basis relevant information upon instituting an investigation. This information is to contain data of the prosecution authority involved in the investigation, file number and subject of the case, a short description of the offence and the legal qualification adopted. Furthermore, prosecution authorities were obligated to inspect files periodically, every half a year, to analyse the proper conduct or proceedings and correctness of decisions taken in rem and to send memoranda after analyses of files along with relevant conclusions by 15 February and 15 August of each year.
Appellate Prosecution Authorities have analysed cases of the first half-year of 2014 concerning torture and improper treatment of detainees by officers of the Prison Service, Police and other law enforcement agencies. Analysis concerned likewise cases of police officers’ use of unlawful methods and abuse of power during interrogations. It follows that a total of 1,279 such investigations were conducted across Poland. 5 indictments were filed with courts concerning abuse of power via beating, inflicting bodily injury and in one case – in the jurisdiction of the Warsaw Appellate Prosecution Authority – homicide. 157 cases are pending, 5 preparatory proceedings have been suspended, 3 cases referred to another unit of a Prosecution Authority, 1 case was concluded in another way, while in 1 case a motion was filed with the court to conditionally discontinue proceedings.

458 cases, mostly under Art. 17 § 1 section 1 or 2 of the Criminal Procedure Code (a total of 443 cases)
 were concluded by discontinuance decisions. In 649 cases proceedings were turned down.

Among the cases under consideration there were 102 concerning an offence under Art. 247 of the Penal Code – abuse of a detainee and 82 cases concerning an offence under Art. 246 of the Penal Code – extortion of testimony by a public official. In most of the analysed cases these actions contained features of two or more provisions of criminal law. Most of the cases analysed involved offences of abuse of power by police officers, often additionally exacerbated by contributing to a serious deterioration of health or bodily injury.

In turn, in cases pending in Divisions V for Organised Crime and Corruption, a total of 2 decisions were issued to exclude evidence concerning abuse of power because of proceedings involving witnesses or suspects. One case is pending, the other was discontinued in the in rem stage, under Art. 17 § 1 section 1 of the Criminal Procedure Code.

Furthermore, the Appellate Prosecution Authority in Krakow conducts investigation Ap V Ds 12/12/S, whose object concerns a suspicion of abuse of power by public officials and alleged consent to the operation in the territory of the Republic of Poland of so-called “secret CIA prisons”.

It is a long-term investigation. This arises from its unprecedented object, which entails the difficulty of collecting evidentiary material and legal problems, the need to use comprehensive classified materials from a variety of sources and the need of widespread international cooperation with both the USA and European states. As a result, at this point the outcome of the investigation cannot be ascertained and the evaluation of its findings – despite the position of the European Court of Human Rights contained in a non-final judgement – seems premature.
To implement the recommendation, the IT System of the Prosecution Authority (Polish: SIP Libra 2) has started to gather statistics on alleged offences, number of instituted criminal proceedings, manner of their conclusion and description of decisions in cases concerning offences of torture and improper treatment by officers of the Prison Service, Police and other authorities entitled to institute preliminary proceedings.
Action taken with a view to improving the operation of the judicial system 

Improving the operation of the judicial system to eliminate a backlog of cases in courts is the absolute priority of the Ministry of Justice. Improving the operation of the judicial system is one of the strategic objectives of the plan of action of the Minister of Justice in 2014. Efficient proceedings are an element monitored during audits of the administrative activities of courts, both internal audits of court presidents and external ones, carried out by the Minister of Justice.

A comprehensive amendment of the criminal procedure will enter into force on 1 July 2015. Its principal objective is to shorten the duration of criminal proceedings. It introduces an adversarial model of court proceedings and reduces the time for gathering evidence in pre-trial proceedings (however, pre-trial proceedings will continue to be based on the principle of objectivism), extends the possibility of an amicable conclusion of a case, in particular allowing this in cases related to crimes, eliminates a number of formal “superfluous” actions such as e.g. reading out the indictment during a trial, extends the possibility of a reformatory judgment by appellate courts, which should limit the number of sentences revoked for re-consideration and thus shorten the duration of a trial; some ordering and technical actions as well as less important decisions in rem were entrusted to court clerks: e.g. waiver of judicial costs, appointment of a defence counsel or attorney, discontinuation of proceedings for formal reasons, determination of factual circumstances during a trial.

The Ministry of Justice takes action to eliminate the backlog of cases recognised by courts also via the implementation of a personnel management system in courts, a uniform IT accountancy system and the project “Enhancing the efficiency of task implementation in units of the judiciary”. The above projects are meant to simplify and streamline procedures of task realisation via an integrated IT system in all common courts. As of 1 January 2014, the system has been implemented in all units of the judiciary across Poland. 
The Ministry of Justice is currently introducing a universal IT tool for checking a workload of all professional groups in the judiciary. The principal objective is the streamlining of human capital management in common courts via a rational placement of human resources and division of tasks so that each court employee should have an equal amount of work, taking into account the influx of cases and their complexity. The tool will increase the efficiency of use of personnel of common courts.

Furthermore, work is underway to launch the project Central Court System (Polish: CaSuS), which is to support judicial decisions and secretarial work by offering a comprehensive tool enhancing case management. It will shorten judicial proceedings and increase the transparency of the judicial system.
The introduction of the Electronic Land and Mortgage Register is continued. It assures comprehensive access to the data of land and mortgage registers collected in the Central Database of Land and Mortgage Registers via an IT system. The system is meant e.g. to facilitate receipt of copies and excerpts of land and mortgage registers via the Internet by printing out documents being counterparts of documents issued by a court and to allow filing online for an entry into land and mortgage registers. 
Furthermore, the system of electronic minutes in civil and misdemeanour cases is being introduced (E-protocol). It will streamline judicial proceedings by e.g. replacing the traditional form of recording the proceedings by digital audio and video recordings and will shorten the duration of the trial itself. 

With respect to the recommendation set out under section e) on statistics – an attachment provides data concerning convictions for offences under Art. 246 of the Penal Code and Art. 247 of the Penal Code.
REPLY TO RECOMMENDATION 21
Redress and compensation 
21. The Committee is concerned at the information provided by the State party indicating that, between 2005 and 2010, there were no final rulings by the State Treasury to remedy damages arising from the offence of abuse. It is also concerned that no data has been provided about any compensation granted in 2011 and 2012 (Art. 14).

The Committee urges the State party to take immediate legal and other measures to ensure that victims of torture and ill-treatment obtain redress and have an enforceable right to fair and adequate compensation, including the means for as full a rehabilitation as possible. The Committee requests the State party to provide information on the redress and compensation

provided to victims of torture and ill-treatment, especially since 2011.


The sanctions envisaged by Polish law safeguard a fair and adequate reaction to all actions meeting the criterion of an offence which would correspond to the Convention’s definition of torture or cruel, inhuman or degrading treatment and punishment. The instruments of the Penal Code allow redress for victims of crimes already at the stage of judicial criminal proceedings, in particular Art. 46 of the Penal Code
, Art. 72 § 2 of the Penal Code
 and Art. 415 of the Criminal Procedure Code
 Furthermore, a victim may claim redress, including additional redress, in excess of that afforded during judicial criminal proceedings, in civil proceedings and has moreover the right to claim a payment of state compensation
. The amounts of redress paid due to improper conduct of prison officers in the period 2012-2013 (data collected as of 2012) and data on the compensation granted are presented in attached tables. 
� Art. 135j. 1. Upon analysis of the evidentiary material collected during disciplinary proceedings, a disciplinary superior issues a decision of: 


1) acquittal or


2) non-punishment, or


3) punishment, or


4) discontinuation of proceedings.





� Art. 134. Disciplinary penalties include:


1) reprimand;


2) ban on leaving a designated place of stay;


3) warning of incomplete usefulness for service at a position currently occupied;


4) designation of a subordinate position;


5) demotion;


6) discharge from service.





� Art. 17. § 1. Proceedings are not instituted and when instituted are discontinued when:


1) an offence has not occurred or there is no evidence sufficiently justifying a suspicion of its perpetration,


2) the act does not meet the criteria of an offence or the law stipulates that the perpetrator does not commit an offence.





� Art. 46. § 1. In the event of a conviction the court may, and upon a motion from an injured person or another person duly entitled, shall impose the obligation to redress the damage caused, in whole or in part or to compensation for the wrong incurred; civil law provisions on statutes of limitation regarding claims and the possibility to adjudge an annuity shall not be applied.


§ 2. Instead of the obligation referred to in § 1, the court may decide upon a payment of vindictive damages to the injured.





� Art. 72. § 2. The court may oblige the convicted person to redress the damage caused, whole or in part, unless it has adjudged a penal measure under Art. 39 section 5, or to pay pecuniary damages under Art. 39 section 7.





� Art. 415. § 1. In the event of a conviction the court admits or rejects a civil case in whole or in part.


§ 2. In the event of another solution, the court does not recognise the civil case.


§ 3. The court decides not to recognise the civil case also when the evidentiary material gathered in the course of the proceedings is insufficient for the recognition of the civil case and supplementing the material will lead to an unnecessary lengthening of proceedings.


§ 4. In the event of a conviction the court may ex officio adjudge compensation for the injured person, unless the law stipulates otherwise. Compensation must not be adjudged ex officio in the event of circumstances under Art. 65 § 1 section 2, 4 or 5.


§ 5. In the event of a conviction or conditional suspension of proceedings in the cases stipulated in the law, the court adjudges vindictive damages for the benefit of the injured person, the obligation to redress the damage caused or compensation for the wrong incurred. Vindictive damages for the benefit of the injured person, the obligation to redress the damage caused or compensation for the wrong incurred is not afforded is the claim arising from an offence is subject to other proceedings or such a claim has been afforded by a valid and final judgement.


§ 6. If the afforded redress, the obligation to redress the damage caused, compensation for the wrong incurred or vindictive damages for the benefit of the injured person do not cover the entire damage or do not constitute full compensation for the wrong incurred, the injured person may pursue additional claims in civil proceedings.


§ 7. If the court imposes the obligation to redress the damage caused, compensation for the wrong incurred or vindictive damages for the benefit of the injured person, § 1 and 4 do not apply.





� In line with the provisions of the Law of 7 July 2005 on state compensation afforded to victims of selected offences, victims of selected offences or their relatives may claim compensation covering the loss of earnings or other maintenance means, treatment costs and funeral costs, incurred as a result of an offence. The amount of compensation shall not exceed 12,000 PLN. Compensation may be granted in the amount covering exclusively: 


- the loss of earnings or other maintenance means, 


- treatment and physical rehabilitation costs, 


- funeral costs, incurred as a result of an offence. 









